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17.1 HORTEX LICENCE AGREEMENT 
 
Contact Person: Ms Grace Pelle 
 
 
Why is this matter confidential? 
 
Subject to an order pursuant to Section 90 (3) (h) of the Local Government Act 1999, this 
matter is confidential because the report contains legal advice. 
 
 
A. COUNCIL/COMMITTEE TO MOVE MOTION TO GO INTO CONFIDENCE 

 
No action – this motion passed in the open section. 

 
 
B. THE BUSINESS MATTER 
 

17.1 HORTEX LICENCE AGREEMENT 
 
Responsible Executive Manager : Ms Grace Pelle 
 
Report Author : Mr Dermot Cussen 
 
Delegated Authority : Matters which cannot be delegated to a Committee or Staff. 
 
Attachments : 1⇩ .  Hortex Licence Agreement 

2⇩ .  Legal Advice - Hortex Partnership Agreement - Confidential 
 
 
PURPOSE 
 
To consider the outcomes of Council Resolution 3619, in June 2019, regarding the Licence 
Agreement (Licence Agreement) between the Council and Hortex Alliance (Hortex) for the 
Virginia Horticulture Centre (VHC). 
 
 

CEO Recommendation 
 
1. Pursuant to Regulation 21 of the Local Government (Procedures at Meetings) Regulations 

2013, the CEO recommends that the Council revokes the resolution passed at the Council 
meeting of 25 June 2019, Resolution 3619, regarding changes to the Licence Agreement, 
the partnership agreement (Partnership Agreement) between the Council and Hortex and 
other licence arrangements at the VHC. 

 
2. That the Council acknowledges its obligations under: 

 

 the Partnership Agreement (Attachment 1); and 
 

 the Licence Agreement (Attachment 1).  
 

3. Staff to, by the end of February 2020, issue a Request for Expressions of Interest (REOI) 
for the period commencing on 1 July 2020, for the use of the VHC and new partnering 
arrangements for the advancement of the horticultural industry beyond June 2020. 
 

4. Staff to provide a presentation to Council regarding Expressions of Interest received from 
the REOI and seek feedback from Council regarding which Expressions of Interest 
Council would like to progress into developing new partnership agreement(s) and new 
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licence agreement(s) for the use of the VHC. 
 

5. Staff to then negotiate new partnership agreement(s) and licence agreement(s) for the use 
of the VHC, based on Council feedback. 

 
6. Staff to then provide a report to Council regarding proposed new partnership agreement(s) 

and new licence agreement(s) for the VHC for its consideration and endorsement. 
 

 

COMMITTEE RESOLUTION 3775 
 
Pursuant to Regulation 21 of the Local Government (Procedures at Meetings) 
Regulations 2013, the CEO recommends that the Council revokes the resolution 
passed at the Council meeting of 25 June 2019, Resolution 3619, regarding changes to 
the Licence Agreement, the partnership agreement (Partnership Agreement) between 
the Council and Hortex and other licence arrangements at the VHC. 

 

COMMITTEE RESOLUTION 3776 
 
1. That the Council acknowledges its obligations under: 
 

• the Partnership Agreement (Attachment 1); and 
• the Licence Agreement (Attachment 1).  

 
2. Staff to, by the end of February 2020, issue a Request for Expressions of 

Interest (REOI) for the period commencing on 1 July 2020, for the use of the 
VHC and new partnering arrangements for the advancement of the horticultural 
industry beyond June 2020. 

 
3. Staff to provide a presentation to Council regarding Expressions of Interest 

received from the REOI and seek feedback from Council regarding which 
Expressions of Interest Council would like to progress into developing new 
partnership agreement(s) and new licence agreement(s) for the use of the VHC. 

 
4. Staff to then negotiate new partnership agreement(s) and licence agreement(s) 

for the use of the VHC, based on Council feedback. 
 
5. Staff to then provide a report to Council regarding proposed new partnership 

agreement(s) and new licence agreement(s) for the VHC for its consideration 
and endorsement. 

 
 
EXECUTIVE SUMMARY  
 
In June 2019, Council Resolution 3619 sought to amend the Partnership Agreement to 
include the Vietnamese Farmers Association (VFA). 
 
The Partnership Agreement is contained within the annually renewed Licence Agreement. 
 
The Licence Agreement expired on 30 June 2019, and Hortex is currently occupying the 
VHC on a monthly holding over basis. 
 
The Partnership Agreement commenced in May 2017, subject to an annual review. The 
2018/2019 review has been completed, and the Partnership Agreement expires on 30 June 
2020. 
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Council Resolution 3619 sought to unilaterally amend the Partnership Agreement to establish 
a management structure to manage the shared use of the VHC and the Council funding 
support of up to $75,000 for the advancement of the horticulture industry. 
 
New partnership and licence / lease arrangements were to be finalised by the end of 
September 2019, which has not occurred. 
 
In addition, a letter was received from Hortex’s lawyers, following which staff sought legal 
advice, which indicated that Council Resolution 3619 puts the Council in breach of the 
Partnership Agreement and the Licence Agreement. The legal advice to Council is attached 
(Attachment 2). 
 
 
1. BACKGROUND 
 
In 2016-17, Council endorsed the City of Playford entering into a three year Partnership 
Agreement with Hortex (until June 2020) to support the development and growth of the 
Horticultural Industry in the Northern Adelaide Plains in line with Council’s Strategic Plan. 
 
The Partnership Agreement is contained within a Licence Agreement between Council and 
Hortex for the use of the VHC. 
 
The Licence Agreement expired on 30 June 2019, and Hortex is currently occupying the 
VHC on a monthly holding over basis. 
 
The Partnership Agreement commenced in May 2017, subject to an annual review. The 
2018/2019 review has been completed, and the Partnership Agreement expires on 30 June 
2020. 
 
In June 2019, Council Resolution 3619 sought to amend the Partnership Agreement to also 
include the Vietnamese Farmers Association (VFA) pursuant to which: 

 Hortex and VFA have approximately equal use of the VHC at a peppercorn rent of 
$10 per annum; 

 Council will provide funding of $25,000 to drive the development and growth of the 
horticulture industry; 

 Council commits up to $50,000 pa additional funding to leverage, Private, Federal 
and/or State funding for projects as agreed between the City of Playford and Hortex 
and/or VFA. 

 a partnership agreement needs to be established to form a management structure to 
manage the expenditure of the $25,000 contributed by Council, the management of 
the VHC including the payment of outgoings and to identify projects to leverage the 
additional $50,000 contribution from Council. 

The new partnership agreement, inclusive of license/lease arrangements, needs to be 
finalised by the end of September 2019. If no agreement can be reached, a further report will 
be presented to Council seeking direction on the future use of the VHC. 

As at the end of September 2019, no agreement has been reached regarding the 
implementation of Council Resolution 3619. 
 
In addition, staff sought legal advice, from Council’s lawyers, Norman Waterhouse, regarding 
Council Resolution 3619, following a letter from Hortex’s lawyers objecting to the amendment 
to the Partnership Agreement.  
 
Norman Waterhouse has advised, as per its attached letter (Attachment 2), that should the 
Council Resolution 3619 been implemented, this would have put the Council in breach of the 
Partnership Agreement and the Licence Agreement. 
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2. RELEVANCE TO STRATEGIC PLAN  
 
3: Smart Jobs & Education Program 
Outcome 3.2 Commercial and industrial growth 
 
 
3. PUBLIC CONSULTATION  
 
There is no requirement to consult with the public on this matter. 
 
 
4. DISCUSSION 

 
4.1 Council’s lawyers have advised that had the Council Resolution 3619 been 

implemented, this would have put the Council in breach of the Partnership Agreement 
and the Licence Agreement between Council and Hortex. Norman Waterhouse’s advice 
as per its attached letter (Attachment 2), states that: 

4.1.1 in its ‘view the Council Resolution puts the Council in breach of the Partnership 
Agreement and the Licence Agreement between the Council and Hortex’. 

4.1.2 To clarify, while the motion itself was not in breach; the action the motion was 
requesting, if implemented, would have resulted in a breach of the partnership 
agreement;  

4.1.3 ‘Whilst the Council is at liberty under the Partnership Agreement to enter into 
other partnership arrangements, the Council does not have the right to 
unilaterally amend the terms of the Partnership Agreement to reduce the funding 
to Hortex’; and 

4.1.4 ‘Council does not have the right to unilaterally amend the Licence Agreement to 
halve the space currently, licensed to Hortex. Council’s obligation to grant a lease 
(or licence) to Hortex is contained within the Partnership Agreement. Albeit not 
expressly stated, it may be argued by Hortex that it is entitled to a lease (or 
licence) of the entirety of the VHC as the Partnership Agreement provides that 
the Council will lease the VHC to Hortex.’ 

4.2 In addition, Norman Waterhouse states that Council ‘will also need to address its legal 
obligations towards the VFA as we assume that the VFA is also aware of the provisions 
of the Council Resolution.’ 

4.3 The VFA is aware of the provisions of Council Resolution 3619.  

4.4 The VFA is also aware from its discussions with Hortex regarding Council Resolution 
3619 that Hortex would likely seek legal advice as Hortex believed the Licence 
Agreement and Partnership Agreement could not be amended without its agreement. 

4.5 The VFA has not communicated that it is going to, or considering seeking legal advice 
regarding Council Resolution 3619. 

4.6 Though new agreements have not been reached in respect of Council Resolution 3619, 
both Hortex and VFA have partnered together to deliver a project that is seeking to 
improve irrigation efficiencies in Virginia greenhouses for non-Vietnamese growers. The 
project, which is being funded under the terms of the Hortex Partnership Agreement, 
leverages a Building Better Regions Fund grant that the VFA received to improve 
irrigation efficiencies in Virginia greenhouses for Vietnamese growers.  

4.6.1 In addition, both organisations are members of the Northern Adelaide Plains 
Food Cluster, which is fostering greater industry and stakeholder collaboration 
across the region.  
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4.6.2 It is the staff’s view that this is an indication that both organisations, under 
mutually acceptable circumstances, can work together for the benefit of the 
industry as a whole. 

 
 

5. OPTIONS 
 
CEO Recommendation 
 
1. Pursuant to Regulation 21 of the Local Government (Procedures at Meetings) 

Regulations 2013, the CEO recommends that the Council revokes the resolution passed 
at the Council meeting of 25 June 2019, Resolution 3619, regarding changes to the 
Licence Agreement, the partnership agreement (Partnership Agreement) between the 
Council and Hortex and other licence arrangements at the VHC. 

 
2. That the Council acknowledges its obligations under: 

 

 the Partnership Agreement (Attachment 1); and 
 

 the Licence Agreement (Attachment 1).  
 

3. Staff to, by the end of February 2020, issue a Request for Expressions of Interest (REOI) 
for the period commencing on 1 July 2020, for the use of the VHC and new partnering 
arrangements for the advancement of the horticultural industry beyond June 2020. 
 

4. Staff to provide a presentation to Council regarding Expressions of Interest received from 
the REOI and seek feedback from Council regarding which Expressions of Interest 
Council would like to progress into developing new partnership agreement(s) and new 
licence agreement(s) for the use of the VHC. 

 
5. Staff to then negotiate new partnership agreement(s) and licence agreement(s) for the 

use of the VHC, based on Council feedback. 
 

6. Staff to then provide a report to Council regarding proposed new partnership 
agreement(s) and new licence agreement(s) for the VHC for its consideration and 
endorsement. 

  
Option 2 
 
1. Pursuant to Regulation 21 of the Local Government (Procedures at Meetings) 

Regulations 2013, the CEO recommends that the Council revokes the resolution passed 
at the Council meeting of 25 June 2019, Resolution 3619, regarding changes to the 
Licence Agreement, the partnership agreement (Partnership Agreement) between the 
Council and Hortex and other licence arrangements at the VHC. 
 

2. That the Council acknowledges its obligations under: 
 

 the Partnership Agreement (Attachment 1); and  

 the Licence Agreement (Attachment 1).  
 
3. Council requests that Hortex and the VFA explore an alternative, mutually acceptable, 

partnership arrangement, which includes use of the VHC beyond June 2020.  
 

4. Should Hortex and the VFA not provide staff with an alternative arrangement that may be 
acceptable to Council by the end of January 2020, then: 
 

 Staff are to issue a Request for Expressions of Interest (REOI) for the period 
commencing on 1 July 2020, for the use of the VHC and new partnering 
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arrangements for the advancement of the horticultural industry beyond June 2020. 
 

 Staff to provide a presentation to Council regarding Expressions of Interest received 
from the REOI and seek direction from Council regarding which Expressions of 
Interest Council would like to progress into developing a new partnership agreement 
and new licence agreement for the use of the VHC. 
 

 Staff to then negotiate a new partnership agreement(s) and licence agreement(s)  for 
the use of the VHC, based on Council feedback. 
 

 Staff to then provide a report to Council regarding proposed new partnership 
agreement(s) and new licence agreement(s) for the VHC for its consideration and 
endorsement. 

 
 
6. ANALYSIS OF OPTIONS  

 
6.1 Recommendation Analysis 
 
6.1.1 Analysis & Implications of the Recommendation 
 
This option takes into account the legal advice provided by Norman Waterhouse and 
provides Council with the opportunity of exploring new partnership arrangements beyond this 
financial year, including use of the VHC that support the advancement of the horticultural 
industry.  
 
6.1.2 Financial Implications 
 

 

Current Year 
2019/20 
$’000 

Future Years 
2020/21 
$’000 

Ongoing 
 

$’000 

Operating Revenue     

Operating Expenditure 75,000 0 0 

Net Operating Impact 75,000   

    Capital – Investing Revenue    

Capital Expenditure    

Total Borrowings (Capital 
Investment)  

  

 
The operating expenditure does not include Council’s in-kind subsidy to the Horticultural 
Industry by Council of approximately $50,000 pa for the grant of a licence lease of the VHC 
to HortEx, (mainly made up of depreciation and maintenance cost). The funding agreement is 
funded through the Strategic Projects budget allocation within the recurrent budget. 
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6.2 Option 2 Analysis 
 
6.2.1 Analysis & Implications of Option 2 
 
This option takes into account the legal advice provided by Norman Waterhouse and 
provides an opportunity for Hortex and the VFA to explore and put forward a mutually 
acceptable, alternative partnership arrangement, which includes use of the VHC, by the end 
of January 2020. Should this not occur, it provides the option for Council to explore a new 
partnership arrangement (s) and Licence Agreement (s) for use of the VHC beyond June 
2020. 
 
6.2.2 Financial Implications 
 
The financial implications for the current year would remain given the partnership expiry date 
of 30 June 2020. Any financial implications of a mutually acceptable, alternative partnership 
arrangement will need to be negotiated and subject to Council endorsement. 
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C. COUNCIL/COMMITTEE TO DECIDE HOW LONG ITEM 17.1 IS TO BE KEPT IN 
CONFIDENCE 

 
 
Purpose 
 
To resolve how long agenda item 17.1 is to be kept confidential. 
 
 

STAFF RECOMMENDATION 
 
Pursuant to Section 90(2) and Section 91(7) of the Local Government Act 1999, the 
Committee orders that the following aspects of Item 17.1 be kept confidential, with the 
exception of the third parties to allow the enactment of the resolution, in accordance with 
Committee’s reasons to deal with this item in confidence pursuant to Section 90 (3) (h) of the 
Local Government Act 1999: 
 

- Report for Item 17.1  
- Attachment(s) for Item 17.1  
- Minutes for Item 17.1  

 
This order shall operate until a Licence Agreement for the use of the VHC and new 
partnering arrangements for the advancement of the horticultural industry beyond June 2020 
have been established, or will be reviewed and determined as part of the annual review by 
Council in accordance with Section 91(9)(a) of the Local Government Act 1999, whichever 
comes first. 
 
 

 

COMMITTEE RESOLUTION 3777 
 
Pursuant to Section 90(2) and Section 91(7) of the Local Government Act 1999, the 
Committee orders that the following aspects of Item 8.1 be kept confidential, with the 
exception of the third parties to allow the enactment of the resolution, in accordance 
with Committee’s reasons to deal with this item in confidence pursuant to Section 90 
(3) (h) of the Local Government Act 1999: 
 

- Report for Item 8.1  
- Attachment(s) for Item 8.1  
- Minutes for Item 8.1  

 
This order shall operate until a Licence Agreement for the use of the VHC and new 
partnering arrangements for the advancement of the horticultural industry beyond 
June 2020 have been established, or will be reviewed and determined as part of the 
annual review by Council in accordance with Section 91(9)(a) of the Local Government 
Act 1999, whichever comes first. 
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